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Introduction

Persons with disabilities, and in particular, those with psychosocial and neurodiverse disabilities
are often excluded or marginalised in society and excluded from participating and accessing
services in the community. While mental health is linked to virtually every key issue in
development, persons with psychosocial disability are the most likely to be excluded from
development interventions.! Further, mental health condition is one of the health conditions that
account for the longest years lived with disability standing at 32.4% compared to other illnesses.

The 2019 census found that 2.2% (0.9 million) people in Kenya had some form of disability,
compared to 3.8% (1.3 million) recorded in 2009.2 The 2019 census indicated that 1.9% of men
had a disability and 2.9% of women had a disability. In rural areas, 2.6% of people had a disability,
which was higher than the 1.4% recorded in urban areas. The census also recorded that mobility
was the most commonly reported by 42% of people with disabilities. The other domains such as
seeing, hearing, cognition, self-care and communication were experienced by 36% and 12% of
people with disabilities. Regionally, the highest prevalence rates were recorded in Embu County
(4.4%), followed by Homa Bay (4.3%), Makueni (4.1%), Siaya (4.1%) and Kisumu counties (4%),
while the lowest prevalence rate was recorded in Wajir (0.6%). In 2017, the World Health
Organization ranked Kenya as of the countries with a high prevalence of depression with 1.95
million cases (4.4% of the population) and social anxiety at 1.37 million (3.1% of the population).3

Kenya has two national referral hospitals, 15 mental health units, 29 mental health outpatient
clinics, 125 consultant psychiatrists and about 500 psychiatric nurses serving a population of over
47 million people.* In Kenya, it is estimated that one in every 10 people has a common mental
condition.’ Further, this number increases to one in every four people among patients attending
routine outpatient services, which translates to 12 million Kenyans in need of treatment.

According to the Task Force on Mental Health, the key illnesses include depression and anxiety,
followed by substance use, with alcohol abuse being the most prevalent especially among the

1 Mental health and the 2030 Sustainable Development Agenda
https://www.mhinnovation.net/sites/default/files/downloads/resource/UNGA%20brief%20final.pdf

2 Status of disability in Kenya Statistics from the 2019 census https://devinit.org/documents/727/Status-of-disability-in-

Kenya IF.pdf

3 Depression and Other Common Mental Disorders, WHO http://apps.who.int/iris/bitstream/handle/10665/254610/WHO-
MSD-MER-2017.2?sequence=1

4 Why Mental Health https://www.pdokenya.org/mental-health.html

5 Mental Health Taskforce urges government to declare mental health a National Emergency Nairobi, Tuesday
https://www.health.go.ke/mental-health-taskforce-urges-government-to-declare-mental-health-a-national-emergency-nairobi-
tuesday-july-7-2020/#:~:text=In%20Kenya%2C%20it%20is%20estimated,followed%20by%20substance%20use%20disorders.
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18-29-year-old age group. Further, the country’s mental health burden arose due to ill health,
psychosocial disability and premature mortality with huge gaps in access to care.®

There are several challenges in Kenya with respect to mental health. In 2011, the Kenya National
Commission on Human Rights (KNCHR) noted that there was entrenched stigma and
discrimination against mental illness and persons with mental health conditions and low levels
of awareness on mental health.” Further, that the sector was neglected, while persons with
mental illnesses were often neglected and abandoned in mental health facilities. Moreover, the
policy, legislative and budgetary steps by the government remained ineffective to attain the right
to the highest attainable standard of mental health. The report also identified the unavailability
of basic mental health services, ineffective integration of mental health in community and
primary health care as gaps in the standards. Finally, the report highlighted the failure to comply
with constitutional and international human rights standards as a key aspect to be addressed.

The Taskforce on Mental Health in its report® also highlighted key challenges. These include the
effects arising from the social, economic and physical environment such as poverty, conflict,
torture, trauma, crime, droughts and floods that affect mental wellbeing It also identified stigma
and discrimination; the lack of a Mental Health Action Plan; the failure to decriminalise suicide
and drug and substance use to facilitate care; the inability of 75% of the population to access
mental health care; the absence of leadership and governance structure in the mental health
field in Kenya; the low government expenditure on mental health i.e. 0.01% of the total
expenditure; and limited mental health data and research.

Within the justice system, the Taskforce report stated that 60% of persons in remand has a
mental condition. It also highlighted that the system was clogged by petty offenders, some of
whom were arrested and detained for possession of drugs and theft. There were also
submissions to the Taskforce for the amendment of laws that target persons with a mental
illness; discriminatory legal provisions that contain demeaning references to persons with mental
conditions; laws that lead to the denial of legal capacity including with regards to property,
marriage; and laws that criminalise symptoms of mental health conditions.

The right to access justice for persons with disabilities is recognised under Article 13 of the UN
Convention on the Rights of Persons with Disabilities (CRPD) as a stand-alone right. However, it

6 |bid

7 Silenced minds: the systemic neglect of the mental health system in Kenya
https://www.knchr.org/Portals/0/EcosocReports/THE %20MENT AL HEALTH REPORT.pdf

8 Mental Health and Wellbeing Towards Happiness and National Prosperity, A report by the Taskforce on Mental Health in
Kenya.
https://mental.health.go.ke/download/mental-health-and-wellbeing-towards-happiness-national-prosperity-a-report-by-the-
taskforce-on-mental-health-in-kenya/




has been recognized by the Special Rapporteur on the Rights of Persons with Disabilities, the UN
Committee on the Rights of Persons with Disabilities and the Office of the High Commissioner for
Human Rights, that States around the world are struggling to implement this right in practice.’
Access to justice for persons with psychosocial and neurodiverse disabilities can be improved by
the elimination of the barriers they face, training of key personnel and first responders, providing
adequate budgets to key institutions, legal reform, among others.

Legal and Policy Framework Overview

International and Regional Human Rights Instruments

Convention on the Rights of Persons with Disabilities (CRPD)

This Convention?® provides the basis for the protection of the rights of persons with disabilities.
Kenya ratified the CRPD on 19 May, 2008, but is yet to sign the Optional Protocol. The
Convention seeks to “promote, protect and ensure the full and equal enjoyment of all human
rights and fundamental freedoms by all persons with disabilities, and to promote respect for their
inherent dignity.” It defines persons with disabilities to include those who have “long-term
physical, mental, intellectual or sensory impairments which in interaction with various barriers
may hinder their full and effective participation in society on an equal basis with others.”

Article 5 call for the equality and non-discrimination of all persons before and under the law; the
prohibition of discrimination on the basis of disability; and the guarantee to persons with
disabilities equal and effective legal protection against discrimination on all grounds. The CRPD
requires State Parties to take measures to provide reasonable accommodation for persons with
disabilities.

Article 8 requires State Parties to undertake to adopt immediate, effective and appropriate
measures to raise awareness throughout society regarding persons with disabilities, and to foster
respect for the rights and dignity of persons with disabilities; and to combat stereotypes,
prejudices and harmful practices relating to persons with disabilities, including those based on
sex and age, in all areas of life; and to promote awareness of the capabilities and contributions
of persons with disabilities.

9 Access to Justice of Persons with Disabilities, December 2019
https://www.ohchr.org/Documents/Issues/Disability/SR_Disability/GoodPractices/CDLP-Finalreport-Access2JusticePWD.docx
10 Convention on the Rights of Persons with Disabilities (CRPD) https://www.un.org/development/desa/disabilities/convention-
on-the-rights-of-persons-with-disabilities.html

11 Ratification Status for Kenya.

https://tbinternet.ohchr.org/ layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=90andLang=EN
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Article 9 requires State Parties to take appropriate measures to enable persons with disabilities
to live independently and participate fully in all aspects of life, access, on an equal basis with
others, the physical environment, to transportation, to information and communications,
including information and communications technologies and systems, and to other facilities and
services open or provided to the public, both in urban and in rural areas.

Article 12 requires State Parties to: reaffirm the rights of persons with disability to recognition
everywhere as persons before the law; recognize their rights to enjoy legal capacity on an equal
basis with others in all aspects of life; take appropriate measures to provide them access to the
support they may require in exercising their legal capacity; and ensure that all measures relating
to their exercise of legal capacity provide for appropriate and effective safeguards to prevent
abuse in accordance with international human rights law. In particular, the safeguards should
respect the rights, will and preferences of the person, are free of conflict of interest and undue
influence, are proportional and tailored to the person’s circumstances, apply for the shortest
time possible and are subject to regular review by a competent, independent and impartial
authority or judicial body.

With respect to access to justice, article 13 requires States Parties to ensure effective access to
justice for persons with disabilities on an equal basis with others, including through the provision
of procedural and age-appropriate accommodations, in order to facilitate their effective role as
direct and indirect participants, including as witnesses, in all legal proceedings, including at
investigative and other preliminary stages. Further, State Parties are called upon to promote
appropriate training for those working in the field of administration of justice, including police
and prison staff.

State Parties are further called upon to take measures to guarantee that persons with disabilities
enjoy their rights to: liberty and security of person (article 14), freedom from torture or cruel,
inhuman or degrading treatment or punishment (article 15); freedom from exploitation, violence
and abuse (article 16), respect for physical and mental integrity (article 17); liberty of movement,
to freedom to choose their residence and to a nationality (article 18); live independently and to
be included in the community (article 19); personal mobility (article 20); freedom of expression
and opinion, and access to information (article 21); respect for privacy of their information,
family, home or correspondence (article 22); respect for home and the family (article 23);
education (article 24); health (article 25); Habilitation and rehabilitation (article 26); Work and
employment (article 27); adequate standard of living and social protection (article 28);
Participation in political and public life (article 29); and, Participation in cultural life, recreation,
leisure and sport (article 30).

Kenya’s State report to the Committee on the Rights of Persons with Disability indicates that the
issue of legal capacity still remains problematic due to the lack of awareness on the rights of
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persons with disabilities.!? Efforts have therefore been put in place to ensure that substituted
decision making is replaced by supported decision making to ensure that persons with disabilities
enjoy their right to legal capacity. Within the criminal justice system, persons with disabilities
find themselves as witnesses or victims and therefore may be required to adduce evidence which
may present challenges in the determination of the credibility of the evidence. The government
asserted that the challenge was being addressed by the review of the Evidence Act. Also, persons
with mental conditions have been victims of pressure, violence, undue influence and other forms
of abuses that tend to inhibit this right.

Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT)

The Convention?3 was ratified by Kenya in 1997.14 Article 2 of the CAT requires States to “take
measures to prevent acts of torture within their jurisdictions.” Moreover, Article 10 requires
States to educate and inform law enforcement, medics, public officials and persons involved in
the custody, interrogation or treatment of any arrested, detained or imprisoned persons. Article
11 requires States to “review interrogation rules, instructions, methods and arrangements for
the arrest, detention or imprisonment of persons in their jurisdiction.”

Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)

CEDAW?> was ratified by Kenya in 1984.1% Article 2 of the CEDAW requires State parties to
condemn discrimination against women in all its forms, and pursue by all appropriate means and
without delay a policy of eliminating discrimination against women and to take all appropriate
measures to eliminate discrimination against women by any person, organization or enterprise”.
Kenya’s Report to CEDAW indicates that non-discrimination provisions have been entrenched in
the Persons with Disability Act and that the National Gender and Equality Commission is the
oversight body mandated to protect and promote the rights of persons with disabilities.’

12 Kenya’s Report on the CRPD.

https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2fKEN%2flandLang=en
13 Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)
https://www.ohchr.org/en/professionalinterest/pages/cat.aspx

14 UN Treaty Body Database

https://tbinternet.ohchr.org/ layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=90andLang=EN

15 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
https://www.ohchr.org/documents/professionalinterest/cedaw.pdf

16 https://tbinternet.ohchr.org/ layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=90andLang=EN

17 Kenya’s Report to the Committee on the Elimination on Discrimination against Women

https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fKEN%2f8andLang=en
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Convention on the Rights of the Child (CRC)

The CRC*® was ratified on July 30 1990.%9 Article 12 of the CRC provides for the right of children
to be heard and represented in all proceedings affecting them. The Committee on the Rights of
Children contends that self-representation and full participation of children with disabilities is
crucial in the fulfilment of their rights under the CRC.2° Article 23 of the Convention clearly
provides for the rights of children with disabilities and requires State Parties to recognize
mentally or physically disabled children and ensure their enjoyment of a full and decent life in
conditions which gives them their dignity, promotes self-reliance and facilitates their active
participation in the community.

Further, Article 19 of the CRC requires States Parties to take all appropriate legislative,
administrative, social and educational measures to protect the child from all forms of physical or
mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation,
including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who
has the care of the child.

Regional Instruments

African Charter on Human and Peoples' Rights

Kenya ratified the ACHPR?! on January 23, 1992.22 Article 2 states that every person is entitled to
enjoy his or her rights without distinction of any kind. Article 16 (1) of the Charter provides the
rights of every individual to “enjoy the best attainable state of physical and mental health”.
Article 18 (4) provides that “the aged and the disabled shall also have the right to special
measures of protection in keeping with their physical or moral needs”. Article 28 of the Charter
provides that every person has a duty to respect and consider his fellow human being without
discrimination.

In Kenya’s Report?® on the ACHPR the government highlighted legislative measures to ensure the
protection of the rights to equality and non-discrimination, including amendments to the Mental
Health Act (Mental Health Amendment Bill, 2018). To enhance equalization of opportunities,
Habilitation and rehabilitation of persons with disabilities, the Persons with Disability Act, 2003
was to be repealed by the Persons with Disability Bill, 2018.

18 Convention on the Rights of the Child (CRC) https://www.ohchr.org/en/professionalinterest/pages/crc.aspx

19 UN Treaty Body Database

https://tbinternet.ohchr.org/ layouts/15/TreatyBodyExternal/Treaty.aspx?CountrylD=90andLang=EN

20 General Comment No. 9 (2006) The rights of children with disabilities https://www.refworld.org/docid/461b93f72.html
21 African Charter on Human and Peoples' Rights https://www.achpr.org/legalinstruments/detail?id=49

22 Ratification Table:- African Charter on Human and Peoples' Rights https://www.achpr.org/ratificationtable?id=49

23 Kenya’s Report on the ACHPR

https://www.achpr.org/states/statereport?id=135




African Charter on the Rights and Welfare of the Child

The Charter?* lays out the fundamental rights and obligations on the status of the African child.
Kenya ratified the Charter on July 25th 2000.%° Article 13 (1) of the Charter provides that “every
child who is mentally or physically disabled shall have the right to special measures of protection
in keeping with his physical and moral needs and under conditions which ensure his dignity,
promote his self-reliance and active participation in the community.” Article 13(2) requires State
Parties to ensure assistance to a disabled child and their assistants and access to training that will
aid the child to receive the fullest possible social integration and development. Further, under
Article 13(3) that State Parties use available resources in order to achieve convenience for the
mentally and physically disabled persons to move and access places which they might want
access to.

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa

This instrument?® guarantees the comprehensive rights of women and girls in Africa. Kenya
ratified this instrument on the 6th of October 2010.%7 Article 2 of the Protocol calls upon State
Parties to combat all forms of discrimination against women through appropriate legislative,
institutional and other measures. The Protocol states in Article 8 that women and men are equal
before the law and shall have the right to equal protection and benefit of the law. Therefore,
States Parties are required to take all appropriate measures to ensure among others: effective
access by women to judicial and legal services, including legal aid; support to local, national,
regional and continental initiatives directed at providing women access to legal services,
including legal aid; and, to reform existing discriminatory laws and practices in order to promote
and protect the rights of women.

Article 23 of the Protocol guarantees the protection of women living with disabilities and requires
State Parties to ensure the protection of women with disabilities and take specific measures
commensurate with their physical, economic and social needs to facilitate their access to
employment, professional and vocational training as well as their participation in decision-
making; and ensure the right of women with disabilities to freedom from violence, including
sexual abuse, discrimination based on disability.

24 African Charter on the Rights and Welfare of the Child https://au.int/en/treaties/african-charter-rights-and-welfare-child

25 African Charter on the Rights and Welfare of the Child http://kenyalaw.org/treaties/treaties/14/African-Charter-on-the-
Rights-and-Welfare-of-the-Child

26 Protocol to the African Charter on Human and Peoples’ Rights on the Rights on the Rights of Women in Africa
https://au.int/sites/default/files/treaties/37077-treaty-charter_on_rights of women_in_africa.pdf

27 Protocol to the African Charter on Human and Peoples’ Rights on the Rights on the Rights of Women in Africa
https://au.int/sites/default/files/treaties/37077-sl-
PROTOCOL%20TO%20THE%20AFRICAN%20CHARTER%200N%20HUMAN%20AND%20PEOPLE%275%20RIGHTS%200N%20THE
%20RIGHTS%200F%20WOMEN%20IN%20AFRICA.pdf
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Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an
African Court of Human and Peoples’ Rights

The Protocol?® seeks the establishment of an African Court on Human and People’s Rights to
complement and reinforce the functions of the African Commission on Human and People’s
rights. Kenya ratified this protocol on February 4th 2004.2° Article 3 of the Protocol states that
the Court’s jurisdiction extends to all cases and disputes concerning the interpretation of the
African Charter, the Protocol and any other relevant Human Rights Instrument ratified by the
State concerned.

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with
Disabilities in Africa

This Protocol®® seeks to promote, protect and ensure the full and equal enjoyment of all human
and people’s rights by all persons with disabilities and to ensure the respect for their inherent
dignity. Article 4 calls on State Parties to States Parties to take appropriate and effective
measures, including policy, legislative, administrative, institutional and budgetary steps, to
ensure, respect, promote, protect and fulfil the rights and dignity of persons with disabilities,
without discrimination on the basis of disability.

The Protocol also provides for the rights of disabled persons to: non-discrimination; equality;
equal recognition before the law; life; liberty and security of the person; and freedom from
torture or cruel, Inhuman or degrading treatment, slavery, forced labour or unlawful
punishment; access to justice; health; Habilitation and rehabilitation; self-representation;
freedom of expression and opinion; and access to information. States are also called upon to take
measures to ensure women, children, youth and older persons with disabilities have the full
enjoyment of human and peoples’ rights on an equal basis with others.

Kenya’s Legal framework and institutions

Constitution of Kenya, 2010

Various provisions in the Constitution of Kenya, recognises and protects the rights of persons
with disabilities from all forms of discrimination. It defines the term “disability” in Article 260 to

28 Protocol of the African Charter on Human and Peoples’ Rights on the Establishment of an African Court of Human and
Peoples’ Rights https://au.int/en/treaties/protocol-african-charter-human-and-peoples-rights-establishment-african-court-
human-and

29 Protocol To The African Charter On Human And Peoples' Rights On The Establishment Of An African Court On Human And
Peoples' Rights. http://kenyalaw.org/treaties/treaties/44/Protocol-to-the-African-Charter-on-Human-and-Peoples Kenya Law
30 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with Disabilities in Africa
https://au.int/sites/default/files/treaties/36440-treaty-

protocol to the achpr on_the rights of persons with disabilities in africa e.pdf
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include “any physical, sensory, mental, psychological or other impairment, condition or illness
that has, or is perceived by significant sectors of the community to have, a substantial or long-
term effect on an individual’s ability to carry out ordinary day-to-day activities”.

The constitution has notable provisions that promote the rights of persons with disabilities.
Article 27 provides for the right to equality and non-discrimination directly or indirectly on any
ground, including disability, and guarantees all person’s equality before the law and equal
protection and benefit of the law. Article 28 provides that all persons have inherent dignity
including the right to have that dignity respected and protected. Article 54 provides for the rights
of persons with disabilities. This includes among others, their rights to be treated with dignity
and to be addressed and referred to in a manner that is not demeaning. Also, to have reasonable
access to all places, public transport and information; to access materials and devices to
overcome constraints arising from the person’s disability.

In terms of the state obligations, Article 21(1) provides that it is “a fundamental duty of the State
and every State organ to observe, respect, protect, promote and fulfil the rights and
fundamental freedoms in the Bill of Rights.” Secondly, it provides under Article 21(3) that all
State organs and all public officers have the duty to address the needs of vulnerable groups within
society, including persons with disabilities.

Persons with Disabilities Act, 2003

The Act3! provides for the rights and rehabilitation of persons with disabilities with a view to
achieve equalisation of opportunities for persons with disabilities and establishes the National
Council for Persons with Disabilities and the National Development Fund for Persons with
Disabilities. Section 2 of the Act defines the term “disability” to mean “physical, sensory, mental
or other impairment, including any visual, hearing, learning or physical incapability, which
impacts adversely on social, economic or environmental participation.”

Section 38 of the Act mandates the Attorney-General in consultation with the Council and the
Law Society of Kenya, to make regulations for the provision of free legal services for persons with
disabilities. This is with respect to matters affecting the violation of their rights or the deprivation
of their property; cases involving capital punishment; and such other matters and cases as maybe
prescribed in the regulations. Moreover, the Chief Justice is required to make rules providing for
the exemption of persons with disabilities from the payment of fees in relation to certain matters
or cases and their provision with free sign language interpretation, Braille services and physical
guide assistance. Also, the Chief Justice is required to ensure that all suits involving persons with

31 persons with Disabilities Act, 2003 http://kenyalaw.org:8181/exist/kenyalex/actview.xgl?actid=N0.%2014%200f%202003
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disabilities are disposed of expeditiously having due regard to the particular disability and
suffering of such persons. The concealment of persons with disabilities is an offence under
section 45 of the Act, punishable on conviction with a fine of KES 20,000, imprisonment for one
year, or both.

Legal Aid Act, 2016

This Act®? give effect to Articles 19 (2), 48, 50 (2) (g) and (h) of the Constitution to facilitate access
to justice and social justice. It also establishes the National Legal Aid Service and Legal Aid Fund
and provides for the provision of legal aid in the country.

Section 2 of the Act defines legal aid to include: legal advice; legal representation; assistance in
resolving disputes by alternative dispute resolution, drafting of relevant documents and effecting
service incidental to any legal proceedings as well as reaching or giving effect to any out-of-court
settlement; creating awareness through the provision of legal information and law-related
education; and recommending law reform and undertaking advocacy work on behalf of the
community. Section 41 of the Act provides the criteria for eligibility for legal aid. It provides that
applications for legal aid may be made on behalf of persons with mental psychosocial or
neurodiverse disabilities.

Children Act, 2001

The Children Act®® provides for parental responsibility, fostering, adoption, custody,
maintenance, guardianship, care and protection of children. It also provides for the
administration of children’s institutions and gives effect to the principles of the Convention on
the Rights of the Child and the African Charter on the Rights and Welfare of the Child.

Section 2 of the Act defines “child abuse” to include “physical, sexual, psychological and mental
injury”. Also, section 13 provides the entitlement of children the protection from physical and
psychological abuse, neglect, and any other form of exploitation. Section 107 of the Act provides
for the appointment of a guardian beyond a child’s eighteenth birthday in exceptional
circumstances, including where the child suffers from a mental or physical disability. Further,
section 127 of the child punishes the cruelty to and neglect of children which includes causing
unnecessary suffering or injury to health and any mental (derangement) to a child with a fine of
KES 200,000, imprisonment for a term not exceeding five years, or both. Moreover, under section
192, a court may require a child offender to undergo mental treatment for a period not exceeding
12 months as a condition of a probation order.

32 | egal Aid Act, 2016 http://kenyalaw.org:8181/exist/kenyalex/actview.xql?actid=N0.%206%200f%202016
33 Children Act, 2001
http://kenyalaw.org:8181/exist/kenyalex/actview.xql?actid=N0.%208%200f%202001andterm=mental%20health

13



Probation of Offenders Act

The Act®** provides the general framework for the probation of offenders. Section 4 of the Act
empowers a court to conditionally release an offender under a probation order, having regard to
among others, the offender's mental condition. Further, under section 9, where a person is
convicted of an offence and is released under a probation order, his conviction for that offence
shall be disregarded for the purposes of any enactment by or under which any disqualification or
disability is imposed upon convicted persons or by or under which provision is made for a
different penalty in respect of a second or subsequent offence, or in respect of an offence
committed after a previous conviction provided that, if the probationer is subsequently
sentenced for the original offence, the section ceases to apply in respect of that offence, and the
person shall be deemed, for the purposes of any such enactment imposing disqualification or
disability, to have been convicted on the date of sentence.

Kenya National Commission on Human Rights Act, 2011

This Act3® establishes the Kenya National Commission on Human Rights pursuant to Article 59(4)
of the Constitution. The Commission is empowered under section 8 to among others, promote
respect for human rights and develop a culture of human rights in the Republic; monitor,
investigate and report on the observance of human rights in all spheres of life in the Republic;
and investigate or research matter in respect of human rights, and make recommendations to
improve the functioning of State organs. Section 51 of the Act requires that any correspondence
from an inmate in a mental institution to the Commission should be transmitted in confidence
and any written communication in that regard shall remain sealed.

National Gender and Equality Commission Act

This Act3® establishes the National Gender and Equality Commission pursuant to Article 59(4) of
the Constitution. The Act in section 2 defines a “person with a disability” as “any person with any
physical, sensory, mental, psychological or other impairment, condition or illness that has, or is
perceived by significant sectors of the community to have a substantial or long-term effect on an
individual’s ability to carry out ordinary day to day activities.

The Commission is empowered under section 8 to among others, promote gender equality and
freedom from discrimination in accordance with Article 27 of the Constitution; monitor, facilitate
and advise on the integration of the principles of equality and freedom from discrimination in
policies, laws, and administrative regulations in all public and private institutions; act as the

34 Probation of Offenders Act http://kenyalaw.org:8181/exist/kenyalex/actview.xql?actid=CAP.%2064
35 Kenya National Commission on Human Rights Act, 2011
http://kenyalaw.org:8181/exist/kenyalex/actview.xql?actid=N0.%2014%200f%202011

36 National Gender and Equality Commission Act http://extwprlegsl.fao.org/docs/pdf/ken128411.pdf
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principal organ of the State in ensuring compliance with all treaties and conventions ratified by
Kenya relating to issues of equality and freedom from discrimination and persons with
disabilities; co-ordinate and facilitate mainstreaming of issues of persons with disability in
national development; monitor, facilitate and advise on the development of affirmative action
implementation policies as contemplated in the Constitution; and investigate complaints of any
violations of the principle of equality and freedom from discrimination and make
recommendations for the improvement of the functioning of the institutions concerned. Section
51 of the Act requires that any correspondence from an inmate in a mental institution to the
Commission should be transmitted in confidence and any written communication in that regard
shall remain sealed.

Commission on Administrative Justice Act, 2011

This Act®? establishes the Commission on Administrative Justice pursuant to Article 59(4) of the
Constitution, and provides its membership, powers and functions. Among the functions of the
Commission specified in section 8 include the investigation of any conduct in state affairs, or any
act or omission in public administration by any State organ, State or public officer in National and
County Governments that is alleged or suspected to be prejudicial or improper or is likely to result
in any impropriety or prejudice; investigation of complaints of abuse of power, unfair treatment,
manifest injustice or unlawful, oppressive, unfair or unresponsive official conduct within the
public sector; inquire into allegations of maladministration, delay, administrative injustice,
discourtesy, incompetence, misbehaviour, inefficiency or ineptitude within the public service;
and to recommend compensation or other appropriate remedies against persons or bodies to
which this Act applies. Section 51 of the Act provides that any correspondence from an inmate
in a mental institution to the Commission should be transmitted in confidence and any written
communication in that regard remain sealed.

Judicial Services Act

This Act3® provides for the delivery of judicial services and the administration of the Judiciary; the
membership and structure of the Judicial Service Commission; the appointment and removal of
judges and the discipline of other judicial officers and staff; the regulation of the Judiciary Fund
and the establishment, powers and functions of the National Council on Administration of Justice,
and for connected purposes.

The Council is empowered under section 35 to ensure a co-ordinated, efficient, effective and
consultative approach in the administration of justice and reform of the justice system. Further,

37 Commission on Administrative Justice Act, 2011
http://kenyalaw.org:8181/exist/kenyalex/actview.xql?actid=N0.%2023%200f%202011
38 Judicial Services Act http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/Judicial Service Act 2011.pdf
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it is required to formulate policies relating to the administration of justice; implement, monitor,
evaluate and review strategies for the administration of justice; facilitate the establishment of
court user committees at the county level; and mobilise resources for purposes of the efficient
administration of justice.

National Council of Persons with Disabilities

The National Council for Persons with Disabilities is a state corporation established by an Act of
Parliament; the Persons with Disabilities Act No.14 of 2003and set up in 2004.The representation
id drawn from the government Ministries and organizations of /for persons with disabilities.

The Disability Mainstreaming Department conducts disability mainstreaming at NCPWD. Its core
mandate is to facilitate Disability Mainstreaming Programmes in the Public and Private Sector.
The department’s primary objective is to ensure that Government institutions embrace the
Principal of Universal Design, Reasonable Accommodation, and setting up an atmosphere that
accelerates the needs and aspirations of PWDs. Hence, it is centered on creating an all-inclusive
and accessible environment for Persons with Disabilities. The Disability Mainstreaming
department carries out different departmental activities which align to the realization of the core
mandate of their objectives, i.e., It carries out training and sensitization to increase awareness
on rights of PWDs to Ministries, Departments, and Agencies (MDAs), it institutionalizes Disability
Mainstreaming in all policies and programs, it lobbies and advocates for reservation of job
opportunities for PWDs emphasizing on 5% progressive achievement for PWDs, etc.

Such measures include:

1. Establishment and operationalization of Disability Mainstreaming Committee with
30% representation of PWDs.

2. Formulation of Disability Mainstreaming Action Plan to ensure that Staffs are
informed on disability related aspects and to empower persons with disabilities.

3. Sensitization and training of staff on service provision to persons with disabilities
Establishment of structures and systems that ensure persons with disabilities
access information and services, e.g.; Train staff on sign language, avail materials
in Braille, ramps, signage, guides, accessible toilets, lifts with visual, audio and
ductile features, non-slippery floor surface, disability friendly vehicles and
walkways, accessible parking

5. Ensuring progressive realization of attaining the 5% on elective, appointive,
contractual of all recruited personnel in appointments, employment/promotion
for persons with disabilities.

6. Ensuring that there is no discrimination in advertising, interviewing, recruitment,
volunteerism, internships, training and promotions of PWDs.
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Policies and Guidelines

Kenya Mental Health Policy 2015 to 2030

This policy®® seeks to ensure the reform of mental health systems in Kenya by providing a
framework, in line with Constitutional provisions guaranteeing the right to the highest attainable
standard of health. The objectives of this policy are: to strengthen effective leadership and
governance for mental health; to ensure access to comprehensive, integrated and high quality,
promotive, preventive, curative and rehabilitative mental health care services at all levels of
healthcare; to implement strategies for the promotion of mental health, prevention of mental
illnesses and substance use; and, to strengthen mental health systems. It underscores why
mental health should be understood, the determinants of mental health and mental conditions,
as well as giving policy directions on prevention, management and control of mental conditions.

Kenya Health Policy 2014 to 2030

With its motto as ‘Towards attaining the highest standard of health’, this policy*® aims to be as
comprehensive as possible, to make improvements to the overall health sector in the country, in
line with the Constitution, Vision 2030 and global commitments. It embraces the principles of
protection of the rights and fundamental freedoms of specific groups of persons, including the
right to health of children, persons with disabilities, youth, minorities, the marginalised and older
members of the society, in accordance with the Constitution. It also strives to contribute towards
economic empowerment in line with Vision 2030.

Deinstitutionalization guidelines by the CRPD committee

On September 9,2022, the UN Committee on the Rights of Persons with Psychosocial disabilities
(CRPD Committee) adopted the new guidelines on Deinstitutionalization, including times of
emergency. The Guidelines provide a roadmap to governments, disability activists, and donors
about the immediate steps needed to end the practice of institutionalization and residential
treatment or care for persons with disabilities.

The UNCRPD advocates for all the people to live in in society. In adopting the guidelines, the UN
recognizes that institutionalization is not just a form of discrimination in violation of the CRPD
but violence in itself that exposes children and adults to dangerous treatment and abuse. This is
even more escalated in situations of conflicts and emergencies.

39 Kenya Mental Health Policy 2015 to 2030
http://publications.universalhealth2030.org/ref/e5ab9a205fdbd7c811bb895d09e4f81c
40 Kenya Health Policy 2014 to 2030 2014 (Ministry of Health Kenya
http://publications.universalhealth2030.org/ref/d6e32af10e5c515876d34f801774aa%a
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Sub-Regional stakeholders consultative forum/TCl Kenya Country Mission

In the last week of July 2022, TCI Global facilitated a subregional consultative workshop in Addis
Ababa, Ethiopia that was attended by TCl membership from East Africa. It was concluded with a
multistakeholder forum in the same venue that will aid advancing advocacy initiatives across
Africa. TCl has roots in Asia and Pacific but there are considerable similarities with African
countries as far as exclusion of persons with disability is concerned. The common colonial and
post-colonial history of Asia and Africa was shared on how legislation was used to put people in
institutions and denied them the rights and freedoms enjoyed by other people as well as use of
coercion, violence, derogatory language and dehumanising living conditions. It is also worthy to
note that all the former British colonies had separate mental health laws separate from the
mainstream health laws that were mainly used for the establishment of institutions’ conducted
its country mission in Nairobi in the first week of August and there was a lot of similarities with
the outcome of the stakeholders meeting in Addis.

Barriers facing persons with psychosocial disability to inclusion in the community
Stigma and Discrimination

Persons with disabilities continue to face discrimination which is entrenched in the stereotypes
prevailing in Kenyan societies. These portray people with disabilities as burdens and curses, and
sometimes lead to families hiding such persons.*! As a result, these individuals or families that
have persons with disabilities shy away from revealing such persons. Despite their recognition as
persons before the law, they continue to be discriminated against in practice by both state and
private entities. Some persons with disabilities have been denied national identity cards due to
their disability status, while in some communities, they are often referred to as “stupid or idiots”,
further contributing to the restrictions placed upon them.*2

Coercion and abusive practices by traditional and religious healers

According to the Human Rights Watch global report on shackling (2020), human rights violations
occur within camps or shrines that are operated by some traditional healers or religious cults
administer therapies based on theories, beliefs, and experiences related to different cultures
including ritual and herbal methods of treatment. Islamic faith healers often use Quranic
recitations or herbal medicine, including the burning of herbs. Christian faith healers typically use

41 Initial report to the CRPD Committee, 31 August 2011 https://www.globaldisabilityrightsnow.org/sites/default/files/related-
files/260/CRPD_State Report Kenya.pdf

42 The right to legal capacity in Kenya https://www.globaldisabilityrightsnow.org/sites/default/files/related-
files/260/Mental_Disability Advocacy Center Shadow_ Report.pdf
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prayer, religious counselling, fasting, and spiritual healing as treatment method. Healing
techniques are mostly administered in the form of shackling, recitation of religious texts, fasts,
herbal concoctions, beatings. They are mostly administered by self -proclaimed prophets with
roots in Christian religion but are not affiliated to other religions. Access to the camps for
members of the public is restricted and the authorities are either duped or compromised. The
religious leader lives within the camp. They associate the conditions to bewitchment, curses or
demonic possessions. Cases of physical and sexual violence were also reported.

Denial of the right to Legal Capacity

Legal capacity is defined as the ability a person has to exercise their legal rights and obligations.
Persons living with mental conditions often face challenges in the accessibility and exercise of
their legal capacity.*® Further, there are prejudices, stereotypes and assumptions against people
with mental conditions, including that they cannot make decisions. As such, they are often denied
their right to make decisions, have those decisions respected, or have their views sought even
on issues that affect them.* The resulting restrictions are not only carried on within society, but
are codified within the framework of the law to systematically deny them legal recognition in
areas such as education, employment, management of property and land and access to
healthcare.

Exclusive legal and Policy framework

The Mental Health amendment Act still allows for substituted decision making, where a person
may be deprived of, or have their legal capacity restricted. It still provides for institutionalization
and use of forced treatment. A person is not allowed to make a decision on how they would want
to be treated when they are in a crisis. This means that even the type of drugs to be administered
is subject to a decision made by the health professional regardless of the side effects.
Furthermore, a person has to be removed from the community where care and support services
should be provided.

Limited Access to Justice

Persons with mental conditions are sometimes faced with false accusations where other parties
are involved but would want to conceal their identities as cover-up. In the circumstances, law
enforcement may fail to clearly understand the origin of the case as sometimes witnesses are
biased against the person with mental conditions leading to their arrest and detention.

43 NHRI information to the 3rd Pre-sessional Working Group of the Committee on the Rights of Persons with Disabilities
https://www.globaldisabilityrightsnow.org/sites/default/files/related-

files/260/Kenya National Commission_on Human_Rights Shadow Report.pdf

44 The right to legal capacity in Kenya https://www.globaldisabilityrightsnow.org/sites/default/files/related-
files/260/Mental Disability Advocacy Center Shadow Report.pdf
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Further, the persons often lack legal representation or access to legal aid and advice or the
criminal complaints mechanisms. It has also been reported that some perpetrators of offences
may also influence the decision-making process and justice may not be served to the person with
a mental condition on that basis. During court hearings, such persons may have limited
participation in the adjudication process, and limited access to effective remedies. Over and
above, the lack of access to treatment facilities and the challenges in the health system* may
also restrict their access to justice.

Lack of Access to Accurate and Accessible Information

A study?® that was conducted in 2017 found that due to lack of access to information, persons
with disabilities were not able to effectively participate in decision making and policy
development processes at both the national and county levels. Persons with disabilities face
challenges in accessing information in the public domain in areas such as schools, hospitals,
courts, and government offices. Likewise, there is limited facilitation of their communication
needs when they attend meetings. This could be as a result of the limited awareness of the public
on ways to facilitate the communication needs for persons with disabilities.

Use of Derogatory Terms

Societal perceptions and stereotypes on persons with mental illnesses has led to all sorts of
discrimination and labelling. As a result, derogatory terms have been projected into the legal and
policy framework such as the Penal Code. These terms were mostly used by the colonial
administrators against the native citizens even for the sole purpose of demeaning them even
when there was no presence of a mental illness.

Mental health conditions were used to depict a person as of lesser intelligence, uncivilised and
deviant. The most common terms used are: unsound mind, idiot, imbecile, retarded, mentally
challenged among others. The consequence of the use of these terminologies is the enhanced
systemic exclusion from the society. This has led to denied access to services like reproductive
health, access to inclusive education, lack of access to legal capacity and informed decision
making and lack of access to justice due to societal prejudices.

45 Audit of Mental Health Services in Kenya http://oagkenya.oagkenya.go.ke/index.php/reports/doc_download/2072-the-
provisions-of-mental-health-services-in-kenya

46 Closing the gap in civic participation for persons with disabilities in Kenya: A national level analysis concerning the
implementation of Article 21 of the Convention on the Rights of Persons with Disabilities (2017), ARTICLE 19 Eastern Africa

20



Barriers to Identity: Emphasis on medical model, human rights model is less considered

The CRPD, Constitution of Kenya and Persons with Disability act (2003) describes a person with
disability. However, in many instances, medical model is used in identifying persons with
disability. Organisations of persons with psychosocial disability are ran by mental health
practitioners with the main objective being geared treatment and psychiatric aftercare.
Individuals are perceived as sick people whose impairment is only subjected to medical
interventions. This is further supported by admissions into mental health institutions that are run
by the medical professionals. The practice continues up to date but there is a paradigm shift that
emanates from the adoption of the CRPD by the state parties.

CIC-K identifies with the Human Rights model that recognises a person with a psychosocial
disability as a person with needs like any other person and medical interventions are just part of
the many services the person requires. This can only be achieved by including persons with
psychosocial disability in the community in accessing health care in the communities among
other needs. It is important to note that we cannot be questioned on how we want to identify,
and that we don’t have to undergo a medical assessment to get our identity.

Detention of persons with psychosocial disability

Sections of the Criminal Procedure Code law on detention persons with psychosocial disability at
the president’s pleasure were declared unconstitutional by the high court in February,
2022.However, the government has not committed to addressing the re-integration process
which faces many barriers like rejection by family members, some cannot trace their families and
origin while others will need capital so that they can start livelihood programs.

Exclusion from mainstream development strategy

Persons with Disabilities are usually engaged in public participation on formulation of legislations
and policies at the National and county level but persons with psychosocial disability are not
recognised since their identity is not recognised in these platforms. The cross-disability
movement also discriminates psychosocial disability and other neurodiverse disabilities.

Lack of community-based support services related to independent living in the community

There are very few or none government provided support services for persons with psychosocial
disabilities like;

e Peer to peer support programs
e Facilitation of care-givers

e Capacity building of OPDs

e Counselling services
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e Community psychoeducation

e Nutritional service

e Reproductive health education

e Affordable and quality general healthcare

Deprivation of independent living
Majority of persons with psychosocial disability cannot live independently due to;

e Lack of reliable source of income

e Low education standards

e lLack of support to employment opportunities

e lack of independence in decision making

e Lack of social capital-networks outside the immediate family system.

Lack or limited community inclusion for Persons with psychosocial disabilities

Due to the stigma attached to psychosocial disability, with Persons with psychosocial disability
have limited access to;

e Sporting events

e Entertainment

e Religious organisations and events

e Social events like weddings and family gatherings

Lack of access to community benefits from government assistance programs

Due to the lack of recognition as persons with disabilities, persons with psychosocial disability
are excluded from;

e Social protection programs like cash transfers

e Economic empowerment programs like entrepreneurship
e Education assistance

e Vocational training and skill development

Budget allocation (connecting to services and social protection)

e Most of the budgets directed towards hospitals and institutions, no or low budget for
community support

e Budgets from other intersectoral departments not available for persons with disabilities
example education
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e No budget for inclusion and reasonable accommodations for persons with psychosocial
disabilities (for instance a support person)

Lack of legal harmonization

Exclusive, discriminatory and Incapacitating laws and policies for example Mental Health Act that
facilitates instituonalization, forced treatment and denies the individuals the right to legal
capacity. The marriage act (2014) also sets the ground for divorce once a person with psychosocial
disability. These laws are formulated and implemented against the spirit of the CRPD.

Human rights violations

Persons with psychosocial disability face coercion, abuse and derogatory treatment in institutions
and are also exposed to degradable and dehumanising conditions.

Few OPDs have CRPD knowledge

Most organizations of persons with psychosocial disability lack the appropriate rights-based self-
advocacy skills. Majority of individuals and OPD especially in the remote areas have not attended
capacity building trainings for acquittance with instruments like the CRPD and the relevant
institutions that protect the rights of persons with disabilities.

Limited inclusion in the cross-disability movement

Persons with psychosocial disability face discrimination within discrimination, by being excluded
by the cross-disability movement. The cross-disability movement is dominated by persons with
physical disabilities that are more visible.

Intersectionality

Due to cultural, gender, sex, religious, racial or ethnic biases, there arise multiple barriers for
instance being a minority, women and poor persons with psychosocial disabilities.

Article 27 of the CRPD that speaks on the right to work and employment
The following barriers are attributed to this article;
e Limited work opportunities due to the misconceptions and stereotypes against persons

with psychosocial disabilities

23



e Denial of reasonable accommodation at workplaces

e Discriminatory recruitment processes on the basis of disability

e Discrimination in facilitation to self-employment, entrepreneurship

e No safeguards to implementation of Constitutional provision ensuring access to
government procurement opportunities

Denied Political participation

The election act and the constitution disqualify persons of ‘unsound mind’ from voting or
contesting for a political position. The same criteria are applied in statutory institutions when
they are appointing or removing a member from the position.

Lack of Disability disaggregated data

Use of Washington set of questions does not capture data on persons with psychosocial
disabilities. This is because the framing of the questions that were used in the 2019 census did
not capture -persons with psychosocial disability and also, in most cases, persons with
psychosocial disability were not directly interviewed and also because family members did not
represent them as persons with disability.

Presence of physical institutions and institutional mentality

Most persons with psychosocial who have gone through institutions undergo adjustment barriers
while re-integrating into the community because of dependence that develops towards the
culture of being in an institution. The same situation faces individuals who have depended with
medication for too long even when there were other alternatives or support systems.

Addis Declaration-What we need from the stakeholders

1.Deinstitutionalization of mental health services

e The government should support the deinstitutionalization process by stopping the
construction of more mental health institutions and divert the resources to community-
based programs

e Self -advocates must be aware of their rights and rights of persons with psychosocial
disability so we can speak out at all platforms.

e Care givers should also have a Peer care giver support system

e The mental health Action plan should campaign more for availability and accessibility of
support groups at community level
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e Engage Law enforcement authorities in mental health awareness activities

e Engage duty bearers’ awareness of mental health and disability rights

e Universal Health Care to apply in mental health services including persons who use
substances

e Consider evidence-based approach through research like art therapies and Nature
therapy

e Promote self-help groups

¢ Involve multistakeholders in the deinstitutionalization process; looking at it in a holistic
approach

2.Capacity building of OPDs

e The government and the donor community should enhance the capacity of OPDs by
funding and offering training in organizational leadership

e More CRPD trainings should be offered to the stakeholders as well as Organizations of
Persons with Disabilities

e Capacity building for networking skills

e Ease accessing of disability cards for persons with psychosocial disabilities

e Engage OPDs for persons with disability in the cross-disability movement

3.Legal harmonization

e Thereis need for Legal harmonization and constitutional reform to comply with the CRPD
e Mental Health Act should be repealed and service providers subscribe to the Health Act

4.Enact work and employment safeguards

e Work and employment terms should adapt a system that includes provision of reasonable
accommodation and any necessary support system

e An affirmative act should guarantee persons with psychosocial disability access to
government procurement opportunity

e Stakeholders to safeguard persons with disability in the work-place against
discrimination

e Initiate support for employment and entrepreneurship (own business)
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5.Social Protection

Persons with psychosocial disability should be provided with;
e A Housing programs
e Cash transfers to cover disability related costs disabilities
e Facilitated with health coverage that covers all medical costs

6.Community based support services

The following services should be availed of facilitated;
e Safe spaces in the community like peer respite centres, gardens etc.
e Peer support groups
e Crisis support
e Support persons

7.Inclusive Education
e Having flexible curriculum adopted to the learners needs
e Lifelong learning programs to be adopted
e Establish reasonable accommodation in the education system/scholarship to persons
with psychosocial disabilities

8.Prartnership with the Donor community (Article 32)

e Donors and government to partner in investing in community-based support services
e Development partners to invest more in OPDs than mental health sector and hospitals

9.ldentity
e Recognize us as persons with psychosocial disabilities

e Identify with persons with psychosocial disabilities at different positions and execute
advocacy initiatives through them
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10.Intersectionality

e The government need to consider multiple barriers Youth with Psycho social disabilities,
women with Psycho social disabilities, indigenous persons, LGBTQ, children and take the
necessary measures to address the intersectionality

e The government should also address issues and needs of persons with psychosocial
disability in humanitarian situation in humanitarian settings and emergencies

11.Political participation

e Person with psychosocial disability to exercise voting rights on an equal basis as others
e Recognise the right of persons with psychosocial disability to hold public offices and
otherstrategic positions in government structures on an equal basis with others

12. Inclusion in all types of data

e Development of new tools to capture persons with psychosocial disability
e Persons with psychosocial disability to be captured in census, disability assessment,
programs and schemes of the government

13.Government to support in community-based advocacy programs

e Self-advocates to be given safe spaces to articulate their issues and also be included in the
policy formulation and implementation processes

e Provide access to Digital platform: for advocacy activities and public education

e The Government to set up a national support group system of persons with psychosocial
disabilities

e Government to initiate more promotive and preventive mental health programs

e Purge structures and departments working for persons with disabilities and ensure more
representation of persons with psychosocial disability and OPDs

14.Access to Justice
e The government should hold a consultative forum with all the stakeholders to initiate the

re-integration of all persons with psychosocial disability who are detained illegally at the
prisons or mental health institutions
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e All Reasonable and support accommodations that are age-appropriate should be
provided at all stages of the criminal justice systems for both the accused and the
complainant persons with psychosocial disability in the criminal justice system.

e The relevant arms of the government should monitor institutions and act on cases of
human rights abuses
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